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Executive Summary 


The Office of Inspector General (OIG) Office Of Contract Review, initiated a review of 
the Department of Veterans Affairs (VA), Veterans Health Administration’s (VHA) 
Handbook 1400.10 titled, Health Care Resources Contracting: Educational Costs of 
Physician and Dentist Resident Training Pursuant To Title 38 United States Code 8153. 
VHA Handbook 1400.10 instituted new policy allowing VHA facilities with affiliated 
Schools of Medicine to execute contracts to pay educational costs of an affiliated Schools 
of Medicine (SOM) costs related to the affiliate’s physician and dentist resident training 
programs.  This handbook was signed on November 16, 2012, by the Under Secretary for 
Health. 

Our review determined that the contracts awarded pursuant to VHA Handbook 1400.10 
are not valid FAR based contracts because there are no commodities or services rendered 
as a result of the contract. The prescribed statement of work contained in the Handbook 
which is generally utilized in the awarded contracts is merely a listing of costs incurred 
by the affiliated School of Medicine of which VA agrees to pay a pro rata share.  VA’s 
share of these costs is determined by a calculated ratio that is based on the amount of 
time medical residents spend at VA.  Medical residents are compensated by VA for their 
time at VA through disbursement agreements with the affiliate. We also determined that 
the contracting authority cited by VHA Handbook 1400.10, 38 U.S.C. § 8153, does not 
contain any provisions allowing VA to share in an affiliate’s indirect educational costs. 
Therefore, we concluded that the handbook and contracts awarded to date are not valid 
Federal Acquisition Regulation (FAR) based contracts but simply represent a mechanism 
to fund VA’s affiliated Schools of Medicine.  We also determined that no authority exists 
in 38 U.S.C. § 8153, or anywhere else, that allows VA to enter into a contract to fund or 
share in the educational costs incurred by an affiliated School of Medicine.   

VHA Handbook 1400.10 was also a substantial change in VA’s historical policy of not 
funding the indirect and overhead costs of an affiliated SOM.  VA provides significant 
funding to its affiliated Schools of Medicine in two main program areas:  funding of 
resident positions (resident disbursement agreements) and contracts for physician 
services awarded under 38 U.S.C. § 8153. We found that many of the cost items 
contained in VHA Handbook 1400.10 and allowed in the awarded educational cost 
contracts are expressly prohibited in the resident disbursement agreements.  VA Directive 
1663, which sets forth policy governing sole-source procurements with an affiliated SOM 
to purchase healthcare resources, not residents, also expressly prohibits the inclusion of 
indirect costs. VHA Directive 1400.10 also ignores the fact that VA incurs its own 
significant indirect costs related to education by formally participating in accredited 
training programs. 
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The draft of this report was sent to the Interim Under Secretary for Health on January 23, 
2015. On April 13, 2015, the Interim Under Secretary for Health provided us with 
VHA’s management comments. The Interim Under Secretary for Health did not concur 
on any of our conclusions based on an opinion from the Office of General Counsel 
(OGC). In response to our request, VHA provided an Issue Paper prepared by OGC and 
dated April 9, 2015 which was the basis for their non-concurrence.  VHA’s and OGC’s 
comments were not fully responsive to our conclusions and the bases for our conclusions. 
For example, neither VHA nor OGC identified any goods or services that are being 
procured that would support that these contracts are valid FAR based contracts.  After 
receiving the Issue Paper, we prepared a response and provided it to OGC on May 19, 
2015. We also met with OGC on June 9, 2015, in an attempt to resolve the conflicts but 
without success. 

VHA and OGC did not provide support that the educational costs described in VHA 
Handbook 1400.10 are within the statutory definition of healthcare resources authorized 
by Section 8153, which allows VHA to enter into sole-source FAR based contracts with 
the affiliate when the healthcare resource is a commercial service, the use of medical 
equipment or space, or research to an affiliated institution.  Costs incurred by an affiliated 
SOM to manage its residency program are not commercial services.  In the June 9, 2015, 
meeting, OGC opined that VHA was purchasing “accreditation,” which is not accurate. 
It is the SOM’s residency program that is accredited by the Accreditation Council for 
Graduate Medical Education, not VA.  Neither VHA nor OGC addressed the fact that it 
has been their position since 1997 that Section 8153 contracts cannot be used for 
residents. 

VHA and OGC relied on Title 38 U.S.C., Section 7406(c) as the basis for authorizing the 
payment of these educational costs.  These costs are not specifically authorized under 
Section 7604(c) and are specifically prohibited under VA Handbook 1400.05, which 
implements Section 7604(c). OGC and VHA did not provide any support or facts for 
their non-concurrence with our finding that payment of the educational costs described in 
VHA Handbook 1400.10 is inconsistent with long-standing VA policy not to pay these 
costs. If these costs are authorized under Section 7604(c), VA should amend VA 
Handbook 1400.05 and pay the costs through the disbursement agreements.  Our 
complete response and rebuttal to VHA’s OGC’s statements and assertions is in 
Appendix E. 

MAUREEN T. REGAN 

Counselor to the Inspector General 
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Introduction 

Purpose 

The Office of Inspector General (OIG) Office of Contract Review, initiated a review of 
the Department of Veterans Affairs (VA), Veterans Health Administration’s (VHA) 
Handbook 1400.10, which was issued on November 16, 2012, after we received a request 
to perform a pre-award review of a proposal for an educational cost contract.  Our 
purpose in conducting the review was to determine the validity of the policy set forth in 
VHA Handbook 1400.10 and the legality of the contracts awarded pursuant to VHA 
Handbook 1400.10. 

Background 

On November 16, 2012, the Under Secretary for Health issued VHA Handbook 1400.10 
titled, Health Care Resources Contracting: Educational Costs of Physician and Dentist 
Resident Training Pursuant To Title 38 United States Code 8153.  The purpose section of 
the handbook states: 

This Handbook details the procedures to use a contract mechanism for the 
selective, pro-rated payment of educational costs of physician and dentist 
resident training to the sponsors of affiliated programs under which 
physician or dentist residents participate in providing health care services to 
VA beneficiaries. (Emphasis added). 

In August 2014, the VA Office of Inspector General (OIG) received its first request for a 
pre-award review for an educational cost proposal as outlined in VHA Handbook 
1400.10. VA Directive 1663 requires an OIG pre-award review for all sole-source 
contracts with a total value of $500,000 or more awarded to affiliated institutions under 
the authority of 38 U.S.C. § 8153. The authority cited in VHA Handbook 1400.10 for 
educational cost contracts with affiliates is 38 U.S.C. § 8153.  Our review of data 
maintained by VHA’s Medical Sharing Office identified nine other educational cost 
contracts awarded/proposed since implementation of VHA Handbook 1400.10 (see 
Appendix A). The contracts were awarded with a base year and two 1-year options for a 
total of three years. The total value of the eleven contracts/proposals is $3,734,942.  It is 
not known whether the data is complete.   

VA Office of Inspector General 1 
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Scope and Methodology 

We reviewed two proposals and nine awarded contracts.  The proposals and contracts are 
identified in Appendix A.  All eleven proposals and contracts followed the policy 
contained in VHA Handbook 1400.10.  All eleven generally used the prescribed 
Statement of Work as well as the recommended cost schedule contained in VHA 
Handbook 1400.10 (see Appendix B and Appendix C).  We also discussed the policy 
with VHA managers in procurement as well as the Office of Academic Affiliations. 

VA Office of Inspector General 2 
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Results and Conclusions 


I.	 Educational Cost Contracts Awarded Using VHA Handbook 1400.10 
are not Valid FAR Contracts 

Federal Acquisition Regulation (FAR) defines a contract as a vehicle to obtain supplies 
or services. (Emphasis added). FAR 1.102(a) states that “The vision for the Federal 
Acquisition System is to deliver on a timely basis the best value product or service to the 
customer…”  FAR 2.101 defines a contract as “a mutually binding legal relationship 
obligating the seller to furnish the supplies or services (including construction) and the 
buyer to pay for them.” FAR 2.101 also states that “ ‘contracting’ means purchasing, 
renting, leasing, or otherwise obtaining supplies or services from nonfederal sources.” 
VHA is not buying supplies or services under these contracts. 

Our review of VHA Handbook 1400.10 and the standard Performance Work Statement 
(PWS) used in all nine contracts as well as the proposed contract found that there is no 
identified product or service to be provided to VA.  VHA Handbook 1400.10 states that 
the purpose of the contracts is to pay affiliated institutions a pro rata share of costs 
incurred by the affiliated institution to train the residents.  The PWS contains the 
following language related to the affiliate’s obligations:  

…that the affiliate have and maintain an accredited graduate medical 
education program. VA will be responsible for a pro-rata share of such 
educational costs and render payment to Affiliate for support provided.   

The PWS further states in the contractor responsibility section:  

In order for an affiliate to maintain and administer a properly accredited 
graduate medical education program, an Affiliate incurs certain costs. 
Affiliate shall provide the following support for graduate medical trainees 
assigned to the VAMC (either by providing support direct or, as 
appropriate, paying the appropriate third party to provide for such items). 
Indicate below each proposed service to be supplied by the Affiliate: 

What follows in the PWS is not a list of services for VA, but a list of costs the affiliate 
represents were incurred that VA will reimburse an affiliate under the contract.  Some 
examples of the identified costs include: 

 American College of Graduate Medical Education (ACGME) 
accreditation fees; 

 National Resident Match Program participation fees 

 In-service examination fees; 

 Residency program management software fees; 

VA Office of Inspector General 3 
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 Other software fees; 

 Recruitment costs; 

 ACLS (Advanced Cardiovascular Life Support) training and 
recertification costs 

 ATLS (Advanced Trauma Life Support) costs 

 Mobile communication devices; 

 Other items such as board fees, AMA dues, lab coats, etc. 

The items on the list do not represent services to VA but costs the affiliate represents 
were incurred in administering their graduate medical training program.  It is 
disingenuous to state that VA requires an affiliate to maintain an accredited program as it 
is the affiliate’s primary mission and program as a SOM.  VA is merely a participating 
institution in the affiliate’s accredited program. VA does not own or manage the program 
nor does the affiliate’s accredited graduate program exist because of VA.  Rather, VHA is 
identified as a participant for the medical schools to provide the experience and training 
needed for accreditation of its program by ACGME.  Therefore, because the affiliated 
Schools of Medicine do not provide any service to VA under these contracts, these 
contracts do not qualify as a FAR based contract. 

VA Office of Inspector General 4 
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II. No Authority Exists For Educational Cost Contracts 

VHA Handbook 1400.10 cites Title 38 U.S.C. § 8153 as the sole authority for VA to 
enter into an agreement to reimburse an affiliated SOM’s educational costs.  However, 38 
U.S.C. § 8153 does not grant any authority for VA to reimburse an affiliate the 
educational costs related to the affiliate’s accredited graduate medical education 
programs. In fact, § 8153 does not mention or otherwise authorize its use to pay for 
education costs. Section 8153 states, “To secure health-care resources which otherwise 
might not be feasibly available or to effectively utilize certain other health-care 
resources…” Section 8153 also authorizes sole-source contracts with affiliated 
institutions, “If the health-care resource required is a commercial service, the use of 
medical equipment or space, or research . . .”  Title 38 U.S.C. § 8152 defines a “health-
care resource” as hospital care and medical services, any other health-care service, and 
any health-care support or administrative resources.  It does not include any references to 
educational costs incurred by affiliates to maintain its residency training program. 

The policy is also inconsistent with VA Directive 1663, which was issued to establish 
policy and responsibilities for implementing and managing sharing agreements awarded 
under § 8153.   Consistent with the statutory authority of § 8153, this policy limits the use 
of the sole-source authority in § 8153 for the purchase of services of clinicians whenever 
education and supervision of graduate medical trainees is required.  Neither the policy 
nor the statute authorizes the use of § 8153 to purchase the services of residents or other 
trainees, much less pay the affiliate a pro rata share of educational costs incurred in their 
training programs.  

Therefore we conclude that VA has no legal authority under 38 U.S.C. § 8153, or any 
other statute, to enter into agreements with an affiliated SOM for the purpose of 
reimbursing the affiliate indirect educational costs related to its graduate medical 
education. As discussed below, costs for residents and other trainees who provide 
services to VA are paid for under disbursement agreements.  The policies relating to 
disbursement agreements are set forth in VA Handbook 1400.05.   

VA Office of Inspector General 5 
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III. VHA Handbook 1400.10 Is Inconsistent With and Circumvents Existing 
and Long-Standing VA Policy 

VA historically has had policy in place that prohibited VA from subsidizing the 
educational and administrative costs of its affiliated Schools of Medicine.  The payment 
of educational costs have been prohibited in the two main program areas with affiliated 
Schools of Medicine: (1) disbursement agreements for payment for residents (set forth in 
VHA Handbook 1400.05); and, (2) sole-source contracts for physician services under 38 
U.S.C. § 8153 (set forth in VA Directive 1663).  Payment of an affiliate’s indirect 
educational costs is not permitted under the rules for establishing resident disbursement 
agreements. In fact, VHA Handbook 1400.05, Disbursement Agreements Procedures, 
specifically disallows these costs when establishing disbursement agreements for 
residents at VA. Section 16.d. titled Non-reimbursable Items states: 

(1) Non-reimbursable items are general administrative costs, which do not 
need to be included in disbursement agreements. These include, but 
may not be limited to: 
(a) The costs associated with mandatory orientation and training 

programs (such as Advanced Cardiac Life Support (ACLS)),  
(b) E-mail services, 
(c) Residency management software applications,  
(d) In-service exams, and 
(e) Program accreditation. 

(2) The following items are not reimbursable under a disbursement 

agreement: 

(a) Administrative support; 
(b) Accreditation site visit charge; 
(c) Accreditation Council for Graduate Medical Education per-

resident assessment; 
(d) Cost of attendance at medical meetings and special education 

courses; 
(e) E-mail services; 
(f) In-service exams; 
(g) Indirect costs of resident education; 
(h) Mandatory orientation; 
(i) National Resident Matching Program participation charge;  
(j) Pagers, cell phones or Blackberries; 
(k) Program accreditation; 
(l) Purchase of education materials, e.g., books, tapes, and software;  
(m) Residency Management software;  
(n) Training programs (such as ACLS); or  
(o) Tuition and registration fees. 

VA Office of Inspector General 6 
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These costs are also prohibited under sole source contracting under 38 U.S.C. § 8153. 
VA Directive 1663 specifically states in Section 4.b.(2)(a) that unallowable costs include 
“general department or university overhead and other indirect costs,” and that the 
“primary principle is for VA to reimburse the Affiliate for all direct expenses associated 
with the contracts” (emphasis added). 

VHA Handbook 1400.10 is inconsistent with current and long-standing VA policy.  The 
Handbook essentially creates an unauthorized expectation for VA’s affiliated SOMs; 
namely, that VA will now subsidize the administrative and indirect costs of the affiliated 
Schools of Medicine graduate medical training programs.  The new policy set forth in 
VHA Handbook 1400.10 allows an affiliate to merely list certain costs and VA will pay 
the educational costs based on a ratio of time residents rotate through VA.  This type of 
agreement is simply a funding mechanism for an affiliated SOM and as discussed above, 
is done without any statutory or regulatory authority.   

VA Office of Inspector General 7 



  
  

  

 
 
 

 

 

 
  

Improper Use of Title 38 Section 8153 Contracts to Fund Educational Costs of the Graduate Medical Education 
Programs of Affiliated Schools of Medicine 

Conclusions 


Our review of the policy set forth in VHA Handbook 1400.10 found that the agreements 
are not valid FAR based contracts as there is no defined commodity or service that is 
being procured or any defined deliverable.  The agreements are simply an unauthorized 
mechanism to fund indirect costs incurred by an affiliated SOM.  We also found that the 
cited authority, 38 U.S.C. § 8153, does not include any provision for VA to fund or 
subsidize the indirect costs of VA’s affiliated Schools of Medicine.  VHA Handbook 
1400.10 is inconsistent with and appears to allow VHA to circumvent long-standing VA 
policy because it provides a mechanism for VA to pay for costs that are not authorized by 
law and expressly prohibited in other VA policies, including VHA Handbook 1400.05 
and VA Directive 1663.   

VA Office of Inspector General 8 
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Recommendations 

We recommend that the Interim Under Secretary for Health: 

1. Rescind VHA Handbook 1400.10. 

2. Terminate existing contracts for indirect educational costs awarded under the 
guidance of VHA Handbook 1400.10. 

VA Office of Inspector General 9 
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Acronyms 

ACGME—Accreditation Council for Graduate Medical Education 

ACLS—Advanced Cardiovascular Life Support 

AMA—American Medical Association 

ATLS—Advanced Trauma Life Support 

CO—Contracting Officer 

FAR—Federal Acquisition Regulation 

GME—Graduate Medical Education 

OCR—Office of Contract Review 

OGC—Office of General Counsel 

OIG—Office of Inspector General 

PWS—Performance Work Statement 

SOM—School of Medicine 

SOW—Statement of Work 

U.S.C.—United States Code 

VA—Department of Veterans Affairs 

VAMC—Veterans Affairs Medical Center 

VHA—Veterans Health Administration 
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Appendix A 

Value of Nine Educational Cost Contracts and Two Proposals 
Affiliate Contract/Solicitation # Base Year Option Year 1 Option Year 2 Total 
University of New Mexico VA258-14-C-0048 $133,593 $137,465 $141,453 $412,511 
Duke University VA246-14-C-0207 125,031 125,031 125,031 375,093 
Indiana University VA251-14-C-0013 117,696 117,696 117,696 353,088 
Loma Linda University VA262-13-C-0151 98,625 98,625 98,625 295,875 
SUNY Health Science Ctr. VA243-15-C-0022 113,232 79,259 79,259 271,750 
University of Utah VA259-13-C-0353 89,796 89,796 89,796 269,388 
University of Tennessee VA249-14-C-0239 85,702 86,625 87,927 260,254 
MUSC (South Carolina) VA247-15-C-0017 80,333 80,333 80,333 240,999 
University of Buffalo VA528-14-C-0100 29,387 58,774 58,774 146,935 
Oregon Health & Science 
University VA260-14-R-03761 239,446 239,446 239,446 718,338 

SUNY Upstate VA259-13-R-06061 130,237 130,237 130,237 390,711 
Total $3,734,942 

Note 1: These two were not yet awarded; therefore, their values were estimated. 
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Appendix B 

Sample Performance Work Statement 
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Appendix C 

Sample Cost Schedule 

VA Office of Inspector General 16 



   

   

 

Improper Use of Title 38 Section 8153 Contracts to Fund Educational Costs of the Graduate Medical Education Programs of Affiliated Schools of Medicine 

Appendix C 

Sample Cost Schedule 
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Appendix D 

Management Comments 
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Appendix E 

OIG Response to Management Comments 

On April 13, 2015, the Department provided a response from the Interim Under Secretary 
for Health. The Interim Under Secretary for Health, on behalf of the Veterans Health 
Administration (VHA), non-concurred with our conclusions.  Therefore, they did not 
agree to our recommendations nor provide any action plan.  VHA stated that they had the 
full concurrence and approval of VA’s Office of General Counsel (OGC) when VHA 
Handbook 1400.10 was adopted and that OGC still stands by their interpretation of 38 
U.S.C. § 8153 contained in VHA Handbook 1400.10.  We requested a copy of the OGC 
opinion from VHA.  On April 17, 2015, VHA provided an Issue Paper prepared by OGC 
regarding educational cost contracts.  The Issue Paper was dated April 9, 2015, and was 
written to specifically address the conclusions in our report.  On May 19, 2015, we 
contacted OGC and provided them a written narrative of our concerns regarding the 
statements and positions outlined in OGC’s Issue Paper.  OGC requested until June 8, 
2015 to review the write-up that we provided to them.  OGC requested a meeting on June 
9, 2015, to discuss our concerns. Because the issues were not resolved during the 
meeting on June 9, 2015, we sent a detailed email to OGC addressing certain issues that 
they raised during the meeting that had not been raised previously.  We received no 
response and the issues remain unresolved.  Our response to VHA’s comments and issues 
are as follows. 

1. Educational Cost Contracts Awarded Using VHA Handbook 1400.10 are not
Valid FAR Contracts. VHA asserts that VHA Handbook 1400.10 is a reasonable 
extension of the sole source authority contained in 38 U.S.C. § 8153 to acquire a 
healthcare resource from an affiliated institution.  However, VHA failed to demonstrate 
the commodity or service VHA is acquiring.  As noted in the report, the standard 
Performance Work Statement (PWS) for Educational Cost contract demonstrates that VA 
is simply reimbursing an affiliated School of Medicine (SOM) costs related to Graduate 
Medical Education (GME) training and not procuring a healthcare resource as required 
by 38 U.S.C. § 8153. Even the title of VHA Handbook 1400.10, “Educational Costs of 
Physician and Dentist Resident Training” fails to identify a healthcare resource as 
defined in 38 U.S.C. § 8152.  VHA and OGC state that that VA has authority to conduct 
residency and student training programs in 38 U.S.C. § 7302 and that the residents’ 
stipends and benefits are paid through disbursement agreements authorized by 38 U.S.C. 
§ 7406(c).  The representation is not entirely accurate because Section 7302 is much
broader in that it covers all health personnel, not just medical residents and students. 
Section 7302 (a) states “to the extent feasible without interfering with the medical care 
and treatment of veterans, shall develop and carry out a program of education and 
training of health personnel.”  Subsection (d) of Section 7302 further provides that the: 

Secretary shall carry out subsection (a) in cooperation with the 
following institutions and organizations. 

VA Office of Inspector General 24 



  
  

   

 

 
 

 

 

 

 

 
 

Improper Use of Title 38 Section 8153 Contracts to Fund Educational Costs of the Graduate Medical Education 
Programs of Affiliated Schools of Medicine 

Appendix E 

(1) Schools of medicine, osteopathy, dentistry, nursing, pharmacy, 
optometry, podiatry, public health, or allied health professional. 
(2) Other institutions of higher learning. 
(3) Medical centers. 
(4) Academic health centers. 
(5) Hospitals.   
(6) Such other public or non-profit agencies, institutions, or 
organizations as the Secretary considers appropriate. 

While residency and physician training programs are included in the list, the statutory 
provision is not limited to these programs. More importantly, the statute does not provide 
the Secretary with any authority to enter into contracts with any institution or 
organization to reimburse the program’s sponsor for costs incurred.  What VA provides 
under the statute is a forum at which the residents and students can obtain the clinical 
experience needed to complete the training. 

It is important to note that the physician residency and student training programs in 
question are not VA owned or VA sponsored programs; rather, they are programs owned 
and sponsored by VA’s affiliate.  A review of the database maintained by the 
Accreditation Council for Graduate Medical Education (ACGME) shows the affiliate, not 
VA, is the sponsor of the program in each specialty.  In many cases, VA is but one of 
multiple medical facilities that the medical residents and fellows rotate through to 
complete their training programs.  We have no evidence that the other 
participating institutions providing a forum for the residency and intern training 
programs are also contributing a pro rata share of the costs incurred.  

To rationalize its position, OGC states that affiliates are incurring costs in running the 
Graduate Medical Education (GME) residency training programs that VHA participates 
in and because these costs are not recoverable under 38 U.S.C. § 7406(c), the education 
cost contracts established by Handbook 1400.10 are intended to provide a means to 
reimburse an affiliated SOM costs not authorized under 38 U.S.C. § 7406(c).  As 
previously stated, Section 7302 did not give the Secretary the authority to enter into 
contracts or other agreements with institutions or organizations in order to carry out a 
program of education and training of healthcare personnel.  Accordingly, additional 
legislation was required to reimburse an affiliated SOM for any costs associated with the 
healthcare training. Section 7406(c) authorizes the Secretary to contract with one or 
more hospitals, medical schools, or medical installations having hospital facilities and 
participating with VA in the training of interns or residents.  The statute limited payment 
to the amount covering the cost for the period such intern or resident serves in a VA 
facility furnishing hospital care or medical services.  The statute further limits such 
payment to stipends fixed by the Secretary pursuant to paragraph (1), fringe benefits such 
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as health insurance, and tax on employers pursuant to chapter 21 of the Internal Revenue 
Code of 1986, and an amount to cover a pro rata share of the cost of the entity to 
administer the stipends and fringe benefits for the residents.  OGC admits that § 7406(c) 
does not authorize the Secretary to “purchase” or subsidize an affiliated SOM’s GME 
indirect program or “educational” costs.  Unlike §§ 7302 and 7406(c), neither §§ 8152 
nor 8153 include any language relating to residency training programs nor do they 
explicitly or implicitly authorize the Secretary to reimburse an affiliated SOM’s costs not 
authorized for reimbursement under to subsidize these programs.  Absent specific 
statutory language in §§ 8152 or 8153, reimbursement to an affiliated SOM for costs 
incurred for residency training programs is limited to the costs identified in § 7406(c).   

OGC failed to adequately address our conclusion that VA is not procuring a commodity 
or service under these contracts as required under the FAR.  OGC incorrectly asserts VA 
is obtaining or procuring the resident training programs from an affiliated SOM and that 
these training programs are commercial services that can be procured under 38 U.S.C. 
§ 8153.  During the meeting on June 9, 2015, OGC stated that VHA was procuring 
accreditation. OGC’s statements are incorrect for several reasons.  Medical residency 
and intern programs are not a commercial service.  They are required as part of the 
medical education program and can only be provided at the sponsor’s facility or 
participating facility approved by ACGME.  VHA is not procuring services to support a 
VA GME program but rather is a participant in the affiliated SOM’s GME programs. 
The affiliated SOM remains the program owner and is the responsible party for the GME 
programs.  The SOM’s program is accredited, not VA. 

OGC further states that VHA mandates appropriate accreditation requirements for GME; 
however, this is statement is incorrect as VHA does not accredit nor does an affiliated 
SOM maintain accredited GME training programs at the demand and or need of VHA. 
As discussed above, an affiliated SOM’s residency and intern programs are accredited by 
ACGME.  Even a cursory review of the PWS for each of the contracts we reviewed 
shows that VHA is not procuring GME programs or any services related to those 
programs. The PWS is simply a list of indirect costs that VHA agrees pay to an affiliated 
SOM to cover costs not authorized under Section 7406(c).   

For the reasons discussed above, we stand by our conclusion that the educational cost 
contracts established in VHA Handbook 1400.10 are not FAR based contracts. OGC’s 
opinion allows VA to unlawfully circumvent the restrictions placed by § 7406(c) on 
reimbursement to an affiliated SOM for residency and intern training for services 
performed at VA.  If VA believes that VA should pay such expenses, it should seek a 
legislative change to § 7406. 

2. No authority exists for Educational Cost Contracts.  OGC asserted in its Issue 
Paper that 38 U.S.C. § 8153 provides the authority for Educational Cost Contracts 
because Education Cost Contracts are both a commercial service and a healthcare 
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resource. As already established, the PWS does not identify any service that is being 
procured; therefore, Educational Cost Contracts cannot be a commercial service.  OGC 
appeals to the definition of healthcare resources in 38 U.S.C. § 8152 which states that 
“any healthcare support or administrative resource” is included in the definition of a 
healthcare resource. OGC did not elaborate or provide any rationale that the definition of 
“healthcare support or administrative resource” includes subsidizing an affiliated SOM’s 
GME indirect program costs. OGC appears to ignore the full definition of a health-care 
resource as set forth in Section 8152, which is “includes hospital care and medical 
services (as defined in Section 1701). The straightforward interpretation of “healthcare 
support or administrative resource” would be those costs related to the direct healthcare 
terms contained in 38 U.S.C. § 1701, 38 U.S.C. § 1782, and 38 U.S.C. § 1783.  None of 
these sections include any explicit or implicit reference to educational costs or GME 
program costs as being included in the definition of a healthcare resource.  Therefore, 
since direct educational costs are not included in the definition of healthcare resources, 
one can only conclude that any indirect costs related to those direct costs cannot 
conceivably be interpreted to be included in the definition of healthcare resources.  OGC 
provided no support that educational costs as described in VHA Handbook 1400.10 could 
be interpreted as a “healthcare support or administrative resource” contained in 38 U.S.C. 
§ 8152.

OGC has selectively quoted portions of the provisions of § 8153 to justify its position. 
The very first statement in the statute is, “To secure health-care resources which 
otherwise not be feasibly available.”  Costs incurred by an affiliated SOM to train its 
residents and interns does not meet either definition in that VA is not purchasing 
services that are not otherwise feasibly available. 

Our position is further supported by the provisions in VA Directive 1663, which further 
defines Healthcare Resources and Healthcare Resources Contracts in Section 6 as 
follows: 

a. Health Care Resources.  The term “health care resources”
involves the provision of a broad range of health and medical 
services, including medical specialties, such as: radiology, 
cardiovascular surgery, etc. Health care resources also refer to health 
care support and administrative resources, the use of medical 
equipment, space, and home oxygen. Health care support and 
administrative resources include those services, apart from direct 
patient care, determined necessary for the operation of VA facilities. 
Health care support resources serve medically-related purposes (e.g., 
biomedical equipment repair, patient transport, etc.). Administrative 
resources include services not unique to the provision of medical 
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care, but deemed necessary to support the operation of a medical 
center (e.g., transcription services, grounds maintenance). 

b. Health Care Resources Contracts.  VHA may enter into Health 
Care Resources contracts for the acquisition of health care resources, 
including hospital and ambulatory care, mental health services, 
medical and surgical services, examinations, treatment, rehabilitative 
services and appliances, preventive health care, home care, hospice, 
blood products, and other health care services. 

The definitions contained in VA Directive 1663 do not explicitly or implicitly contain 
any references to procuring GME programs or any costs related to GME programs.  Since 
we began conducting the pre-award reviews for sole-source healthcare resource contracts 
in 1999, there has always been a clear understanding that healthcare resources was for 
practicing clinicians and not interns or trainees as reflected in the definitions used in VA 
Directive 1663 that was adopted as policy in 2006. 

For the reasons stated above, we stand by our conclusion that no statutory authority exists 
for Educational Cost Contracts. 

3. VHA Handbook is inconsistent with long-standing policy.  OGC stated that  
VHA has a long standing history of contributing to the education cost of affiliates and 
that VHA Handbook 1400.10 merely standardizes the payment of these costs.  However, 
OGC does not provide any support for this statement.  The OIG has not identified any 
instances prior to VHA Handbook 1400.10 where VHA has made specific payments to an 
affiliated SOM for indirect costs such as accreditation fees and software fees as described 
in the standard PWS. OGC further states that the costs described in VHA Handbook 
1400.10 are allowable under 38 U.S.C. § 7406(c) (which VHA also stated twice in their 
non-concurrence) which contradicts OGC’s earlier statement in their Issue Paper that 
these costs were not recoverable under 38 U.S.C. § 7406(c).  38 U.S.C. § 7406(c) costs 
are limited to the cost of the central administrative agency incurs to make the stipend 
payments, pay and distribute fringe benefits, and maintain all records related to payroll 
deductions and other personnel records such as leave.  This interpretation also contradicts 
VHA Handbook 1400.05 which implements 38 U.S.C. § 7406(c).  VHA Handbook 
1400.05 explicitly states that the costs that are listed in VHA Handbook 1400.10 are not 
reimbursable under Section 7406(c).  Title 38 U.S.C. § 7406(c) cannot be interpreted to 
include costs related to the administration of the actual accredited GME training program 
being run by an affiliated SOM.  Incidentally, if Section 7406(c) did authorize the 
payment of educational costs, there would be no need to enter into contracts under § 8153 
to pay these costs as those costs would simply be authorized under the Disbursement 
Agreements. 
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In summary, OGC erroneously implies and even explicitly states in its Issue Paper that 
VHA is obtaining GME training programs from an affiliated SOM.  As discussed above, 
VA is not procuring the GME programs but is merely a participant in the SOM’s 
accredited programs. The affiliated SOM remains the owner and responsible party of its 
accredited GME programs and residency training is not a commercial service.  One 
cannot issue a solicitation or other procurement request and simply buy such services 
open market. Programs are accredited by ACGME well in advance and there cannot be 
changes without approval. In addition, the PWS for these contracts show that VA is not 
purchasing a commodity or service as required by the FAR.  Accordingly, the use of 
§ 8153 to reimburse the SOMs for costs is inconsistent with the FAR.  Furthermore, § 
8153 does not explicitly or implicitly authorize contracts for residents and other 
individuals in training programs. VA’s only authority to reimburse an affiliated SOM for 
costs is limited to the costs delineated in § 7406(c).   

It is also important to note that as a major participant in GME programs, VHA is 
incurring significant direct and indirect educational costs of its own.  VHA does not seek 
to have those costs “shared” with an affiliated SOM.  Currently it is estimated that VHA 
is burdened with indirect costs of over $900 million1 related to its participation in GME 
training programs. This is in addition to the over $900 million in direct payments by 
VHA for the cost of the residents stipends and fringe benefits.  Together, these costs are 
over $1.8 billion per year. This does not include the sole-source and competitively 
awarded contracts to VA’s affiliated SOMs for healthcare resources awarded under 
§ 8153.  Currently, VA’s Electronic Contract Management System is showing over $55 
million2 in sole-source contract awards to affiliated SOMs for healthcare services.  OGC 
has not supported its assertion that VHA has statutory authority for VHA to make 
payments to an affiliated SOM to subsidize the SOM’s indirect costs of GME programs 
that VHA participates in. 

OGC stated at the meeting on June 9, 2015, that the education costs were considered by 
OGC to be allowable because they were also paid by Medicare.  We subsequently 
advised OGC that Medicare has promulgated regulations to implement specific statutory 
authority (Social Security Act Section 1886(d)(5)(B)), allowing Medicare to reimburse 
hospitals for direct and indirect medical education costs relating to the care of Medicare 
patients. These regulations were updated in the last few years to incorporate changes 
under the Affordable Care Act.  With regard to indirect medical education costs, the 
regulations provide that “prospective payment hospitals that have residents in an 
approved graduate medical education (GME) program receive an additional payment for 

1 FY 2015 VA Budget estimate for education costs per the VERA model is $901 million.  VHA’s Office of 
Academic Affiliations made statements that it believes the VERA funds are intended to cover or pay for the SOMs 
indirect educational costs. However, VA’s budget and VERA documents are clear that this figure represents the 
amount of indirect costs VHA is incurring and is burdened with by participating in GME training.
2 Some of these funds are multi-year and do not represent annual cost and do not include competitive awards to 
affiliated SOMs or interim contracts. 
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a Medicare discharge to reflect the higher patient care costs of teaching hospitals relative 
to non-teaching hospitals.” (Emphasis added). It is clear that the payments are to the 
teaching hospital, not the SOM and are related directly to costs incurred by the hospital 
for treating Medicare patients.  We also pointed out at the meeting that these are the same 
indirect costs that VA incurs as a teaching hospital and are included in the VERA budget 
allocation for FY2015 in the amount of $900 million. Paying indirect education costs to 
a non-VA entity for care provided to non-veterans would effectively result in VA paying 
costs twice.  In addition to being inconsistent with the payments that Medicare is allowed 
to pay under Section 1886(d)(5)(B), such payments would not only be duplicative but 
clearly outside the scope of authority granted in Section 7406(c) to pay direct costs. 
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